UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

IN RE: NORTHEAST OHIO ) CASE NO. 4:97 CV 1995
CORRECTIONAL CENTER )
)  JUDGE DAN AARON POLSTER
)
) MEMORANDUM OF OPINION
) RE: APPROVING CI.ASS ACTION
)

SETTLEMENT

This matter is before the Court on the parties’ Joint Motion to Approve Class
Action Settlement (Doc. No. 342). A faimess hearing was conducted on this motion on April
20, 1999. The Court, having reviewed the motion, the objections filed thereto, Plaintiffs’
Memorandum in Support of Class Action Settlement and Response to Objections (“Pltfs’
Memorandum™) (Doc. No. 401), and the statements and evidence presented at the hearing,
hereby GRANTS the Motion and APPROVES the settlement for the following reasons.’
. INTRODUCTION

This prisoner civil rights class action challenges the conditions of confinement at

the Northeast Ohio Correctional Center (“NOCC™), a private medium-security prison located in

: The Court announced its ruling in the Final Order and Judgment Re: Approving Class Action

Setilement (Doc. No. 442). This Memorandum of Opinion merely articulates the Court’s reasons for its earlier
ruling approving settlement, and does not activate the time clock for appeal purposes.




Youngstown, Ohio. “The lawsuit challenges, among other things, the use of excessive force, the

failure to protect inmates from injury and property loss, and inadequate medical care.

The named plaintiffs in this action, Eugene Busey, James Neal, and Phil Biggs,’

are prisoners committed to the custody of the Government of the District of Columbia. They

were housed at NOCC at all times relevant to this action and have remained there during the

pendency of this lawsuit. Also plaintiff, by intervention, is the City of Youngstown. The

members of the plaintiff class are:

All inmates, living or deceased who have been committed to the
custody of the District Government and incarcerated at Northeast
Ohio Correctional Center (NOCC) on or since May 1, 1997, except
those who have been convicted of a felony resulting in an injury to
an inmate at NOCC and those inmates who have been murdered or
who have died of other causes between May 1, 1997 and October
19, 1998 and who, through counsel or through personal
representatives, have consented to the exclusion of the deceased
inmate and the estate of the deceased inmate from this class.’

The class includes one subclass (“Subclass I):

All members of the class who suffered injuries as a result of
excessive force, failure to protect, or denial of adequate medical
assistance.

facility.

]

Biggs replaced Leon Richardson as a named plaintiff, due to Richardson’s removal from the

Those deceased persons who were expressly removed from the class are: Derrick Davis, Bryson

Chisley, Michael Cephus, Stanley Rice, Perry Clay, Willie Douglas, Humberto Umana, and Corey Smith.
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~ *The mamed Defendants are Corrections Corporation of America (“CCA”), the
ﬁﬁvaie cnrpﬂratian.!hat designed, built and operated NOCC;" the District of Columbia
Department of Corrections (“DCDC™); the District of Columbia; Willis Gibson, the former
warden at NOCC; and K. Hughes, A. Warfield, . Adams, S. Thomas, M. Perryman, A. Sims, J.
Bass, S. Senterfitt, B. Goodrich, and J. Cerimele, all employees of CCA.
I1. BACKGROUND

NOCC is the first and, thusfar, only private prison in the State of Ohio. Prior to
this action, there were no laws in Ohio regulating the operation of privately-run prisons. This
case underscores problems that can arise when a corporation -- unregulated by the state or any
other governmental entity -- builds and operates a prison for a profit. These problems are
compounded when the private prisc;n houses inmates from anr:ﬂher_state or jurisdiction.

In 1996, CCA and Youngstown executed a development agreement authorizing
construction of a 1500 bed medium-security correctional facility in Youngstown, Ohio. In May
1997, NOCC opened its doors to 900 prisoners from the District of Columbia. This group
included a substantial number of “maximum™ and “high medium” security prisoners -- 200 of
whom were subject to orders requiring separation from other inmates in the group (“separation
orders”). To worsen matters, approximately half of the prisoners arrived at the facility without
complete case history or medical files. The integration of inmates requiring the highest levels of
confinement with those requiring lower levels of confinement, along with the commingling of

prisoners subject to separation orders, in a facility designed to house only medium-security

1 Since the commencement of this action, CCA has sold the NOCC facility and real property to

CCA Prison Realty Trust, a Maryland real estate investment trust. CCA has transferred responsibility for prison
operations to Correctional Management Services Corporation, d'b/a Corrections Corporation of America. The
proposed Class Action Settlement Agreement binds any company that assumes operation of the prison presently
known as NOCC,
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prisoners and staffed by persons trained to deal only with medium-security prisoners, contributed
t.ﬁ an atmosphere ri.pe for inmate violence and excessive force.

Not surprisingly, this case was filed on July 31, 1997, only ten weeks after NOCC
first accepted prisoners. The lawsuit detailed inmate and staff violence; alleged failure to protect
from injury or loss of property, excessive force, and inadequate medical care; and challenged the
lack of any state legislation authorizing or regulating private prisons.

A. Prison Violence

At the outset of litigation, the most pressing concern was violence. Motions for a
temporary restraining order (“TRO”) and a preliminary injunction sought to restrain the violence
and require the staff to protect the peaceful inmates from the violent ones. A TRO hearing was
held on September 18, 1997, and ai&relinﬂnary injunction hearing was held on December 29,
1997. The request for a preliminary injunction was initially d;:niéd (Doc. No. 149). Additional
hearings were held on February 24, 1998, March 17, 1998, and March 19, 1998. On March 31,

- 1998, the Court granted an injunction ordering, among other things, (1) reclassification of all
inmates at NOCC, (2) removal of all inmates classified above medium-security, (3) and transfer
of all inmate files to NOCC (Doc. No. 184).°

By the time this order issued, more than 20 inmates had been stabbed, including

two who were murdered by other inmates. Further, it came to light that the staff had used

; These proceedings were conducted by District Judge Sam H. Bell. In September 1998, this case

was transferred to the docket of District Judge Dan Aaron Polster,
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various gases to confrol inmates, including the use of pepper mace and pepper mace grenades to
coviiibinmmske i E,F, L and M on May 30, 1997.°

Both the State of Ohio and the U.S. Attorney General’s office commissioned
independent investigations and reports on the conditions at NOCC. See Report of Correctional
Institution Inspection Committee on Northeast Ohio Correctional Center, October 7, 1998,
Report to the Attornev General, Inspection and Review of the Northeast Ohio Correctional
Center, November 25, 1998, by John Clark, Corrections Trustee for the District of Columbia (the
“Clark Report™). These reports concluded that the combination of dangerous and disruptive
inmates with peaceful inmates posed an ongoing hazard to inmates and staff alike. The reports
and evidence submitted to the Court highlighted the problems created by holding more than 200
inmates under separation orders at tlhe same prison; failing to c]assfify the inmates; failing to rid
the prison of weapons-making material; failing to employ tﬁafﬁdm camera when using force on
the inmates; and imposing forced idleness on the class members -- further fueling the fire.

Unfortunately, it t_cmk the murder of the two NOCC inmates to bring all of these
security problems into sharp focus. On February 22, 1998, Derrick Davis was stabbed to death
by Richard Johnson, a maximum security inmate. On March 11, 1998, Bryson Chisley was
murdered by Alphonso White, a maximum security inmate who had an earlier altercation with
Chisley and was subject to an order requiring separation from Chisley. Shortly thereafter, the
City of Youngstown moved to intervene as a plaintiff in the lawsuit. The City alleged that CCA
breached its development agreement with Youngstown by accepting inmates who were classified

higher than medium-security.

3]

Hanzes Deposition, pp. 49-65, Doc. No 93. The pepper gas was sprayed in the faces of inmates
who were fully restrained.
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- “Following the murders and court-ordered reclassification, CCA locked down the
facility and conducted a series of strip searches and property reductions that, according to the
Clark Report, violated American Correctional Association (“ACA™) standards.

A team of at least four SORT’ members would approach each cell
and order the one or two inmates to strip. They would enter the
cell and search the inmate, then restrain him with leg irons and
hands cuffed behind the back.

Frequently in the presence of female staff, the inmate would be led
from the cell - “paraded” was the descriptive term often used in
mterviews by inmates and occasionally by staff. While still naked,
each man would be made to lie on the floor in the adjacent shower
area or to kneel upright, leaning with his face against the wall.
Inmates were instructed to remain in these uncomfortable positions
and not to move or speak or watch what was occurring during the
30 to 60 minute period while the cells were being searched.

It is long accepted, standard correctional practice to allow prisoners
who have been strip-searched to at least put on undershorts to
protect their pnvacy dunng the duration of subsequent procedures.
Inmates are commeonly locked into some adjacent secure area or
cell, but in any case allowed to stand or sit while waiting. Except
in emergency situations, cross-gender strip searches are not

practiced nor do members of the other gender observe the
procedures. None of these practices was used.

Clark Report, Chapter VI, p. 10.

Much of the inmates’ property was destroyed or lost during these searches.
Chemical agents were sprayed at the faces of restrained inmates. Id., pp. 10-13. Class
representative James Neal testified about abusive body cavity searches.®

On July 25, 1998, six NOCC inmates escaped from the facility in broad daylight,

prompting the Governor of Ohio to call for closure of the facility. Clark Report, Chapter V, p. 6.

“SORT" stands for Special Operations Eesponse Team.
: March 24, 1998 Transcript, pp. $8-89.
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CCA responded by iinplementing a series of changes intended to improve security at the facility.
T.hc inmate pnpulat-ion'was reduced while security practices were upgraded; the Federal Bureau
of Prisons classification system was applied to further identify inmates who might pose a
security risk to the population; programming was increased; inmates subject to scparation
orders were removed; extra staff was hired; staff training was upgraded; and new leadership
increased morale among staff and inmates.
B. Medical Care at the Prison

Almost half of the inmates transferred to NOCC in the summer of 1997 arrived
without medical files. A July 1997 audit of NOCC’s medical services by Dr. Armond Start
revealed extensive problems extending beyond missing records. Dr. Start found that medical
services were understaffed, the sir;k- call system was seriously back_logged, the staff was
unfamiliar with prison health care issues, medical record dﬂm.;mﬂﬂtatiﬂn was deficient, and the
chronic disease management program was virtually non-existent.” He concluded that the health
care system failed to provide timely access to healthcare services and continuity of care for
patients with chronic diseases.'

The following month, NOCC’s own medical contractor, EMSA Correctional
Care, agreed that inmate health assessments remained backlogged and that 70 chronic disease

patients had vet to be seen by a physician."" In September 1997, CCA’s medical director audited

TRO Hearing, Pltfs” Exh. L.
] Id.
Preliminary Injunction Hearing, Deft’s Exh. 3.
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the healthcare program. He found that the facility physician was providing unacceptable care,
and that only 50 of 250 chronic care patients had been seen for their conditions."

In December 1997, plaintiff’ s expert Dr. Fowlkes echoed many of these same

concerns when he testified that intake, chronic care, emergency care, infection control, and HIV
care were all well below acceptable standards.” Dr. Fowlkes also testified that there was no
quality assurance plan in place and that staffing was seriously inadequate given the task at
hand."
& Lack of State Authorization or Regulation Over the Prison

Plaintiffs argued throughout litigation that state law did not authorize private
prisons, that no legislation expressly permitted NOCC to open, and that Home Rule was not
sufficiently expansive to permit loclaI control and authorization of_e} facility designed to house
felons."” At the TRO hearing held on September 17, 1997, the Court noted this lack of
legislation.

I am most appalled, however, with the fact that this facility, 60

percent of whose population has been convicted of some form of

homicide, is erected, put into operation without the slightest

thought of how the possibilities which flow from the erection of
this place impact on the citizens of Ohio.

TR.O Hearing, Pltf"s Exh. J.

3 December 30, 1997 Transcript, Vol. 2, p.326-396.
i Id.
12 A municipality in Ohio does not have the authority to establish a prison where high degree felons are

incarcerated. Under Article XVIII of the Ohio Constitution, municipalities are granted all power of local self-

government. A matter is not “local” if it is deemed to be one of “statewide concern.” See Bucyrus v, State Dept, of
Health, 120 0.8. 426 (1929) (home rule is no defense to order that municipality build a sewage system); Beachwood

v. Cuyahoga Co Bd. Of Elections, 167 0.5. 369 (1958).
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" “I-canriot imagine that we find ourselves in a position where we do not

know how to handle legally, lawfully, those who escape from this prison,

if that’ s what this is. I cannot imagine that although the notice has been

given to the legislature, that we don' t have any action on this at all.

September 18, 1997 Transcript, p. 6.

While this case was pending, class counsel pursued legislative solutions to the
problems posed by privately owned and operated prisons in the State of Ohio. Class counsel
testified before legislative committees, proposing amendments to private prison bills. On March
11, 1998, legislation authorizing and regulating private prisons in Ohio was passed in the form of
House Bill 293 (“H.B. 293").

H.B. 293, enacted as O.R.C. §9.07 on March 17, 1998, places responsibility for
the regulation of private prisons in the hand of the communities in which they are located. The
local community must effectuate regulation through a contract im_jai}sing certain statutory
requirements. The contract must contain language requiring, among other things, ACA
accreditation, adequate staffing and classification of prisoners. See O.R.C. §9.07 (D) (1) - (18).
[n addition, the prison cannot accept out-of-state prisoners without institutional records, and 1t
cannot accept out-of-state prisoners with a history of institutional violence. Id. The contract
must establish a schedule of fines for breach of the contract. Id.

Faced with all of these problems, heightened public concern and an uncertain state
of the law, the parties decided to direct their efforts towards resolving their differences in a
cooperative manner, and to focus their ime and resources on improving conditions at NOCC

rather than on litigation. The result of these efforts is embodied in the proposed settlement,

summarized below.




IV.  SUMMARY OF THE SETTLEMENT TERMS
A, The-“ﬂ.ﬂ‘? Agreement™
Ohio Revised Code § 9.07 requires the City of Youngstown to enter into a
contract with CCA in order to qualify for continued operation of the facility (%9.07 Agreement”).
The 9.07 Agreement entered by Youngstown and CCA contains all the terms required by the
Ohio Revised Code, some of which were mentioned above. The 9.07 Agreement in this case
exceeds the statutory requirements because it incorporates the terms of the Class Action
Settlement Agreement (“Settlement Agreement”), which contains comprehensive prison reforms
but has only a three-year term. Thus, the reforms contained in the Settlement Agreement will
. survive long past its expiration. In addition, the 9.07 Agreement requires active participation of
class counsel during the three-year t-enn of the Settlement Agreement, ensuring professional
guidance, advocacy and protection for inmates during the criti::al early years following
settlermnent.
B. Summary of Settlement Terms Affecting Quality of Inmate Life
For those class members who are incarcerated or who may become incarcerated at
NOCC, the proposed settlement requires the following from defendants (in summary form):

1. Custody Level.
Only medium or lower custody inmates shall be housed at NOCC.

2 Classification.
(Classification will be reviewed every twelve months. Those classified

above medium will be transferred out of the prison within thirty days.

3. Security.
(a)  The institutional and medical files for each inmate will accompany
the inmate to NOCC.
(b) Contact between inmates from different jurisdictions will be
limited.
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