IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ORiQye0g ¢ |-
WESTERN DIVISION i B _i 59

Phillip W. Barnes . T——
S . U414 case No. C-1-00-780

Plaintiff b B
o- .o i District Judge Susan J. Dlott
Y. E _E;!'!'TC‘,'-, :
: — i ORDER DENYING SUMMARY
City of Cincinnati poctisted ""“?_E JUDGMENT
Defendant

This matter comes before the Court on Defendant City of Cincinnati’s Motion for Summary
Judgment. (Doc. #28.) For the reasons set forth below, Defendant’s motion is DENIED.
I FACTUAL BACKGROUND |

A. Plaintiff’s Employment History

Plaintiff Phillip Barnes' joined the City of Cincinnati Police Division (“CPD"”) in July, 1981
and held the rank of officer until 1999. Between 1981 and 1999, Officer Barnes received good
evaluations and earmmed both Bachelor of Science and Master of Social Work degrees.

On July 13, 1998, Plaintiff sat for a promotional test offered by the Cincinnati Civil Service
Commission. He placed eighteenth out of 105 officers who sat for the test and, on January 24, 1999,

was promoted to the rank of sergeant. Following his promotion, he was transferred from District 5

' During the course of this litigation, Phillip Barnes has changed her first name to
Philecia, is currently recognized as a female in public and while on-duty, and adheres to the
female dress code of the City of Cincinnati Police Division. However, in their papers on
summary judgment, both parties have opted to call Plaintiff Phillip and refer to him with male
pronouns. The Court will follow the parties” adopted conventions.



to District 1 and began the six-month probationary period that is standard for all newly promoted
sergeants. At District 1, Officer Barnes was under the direct supervision of Lieutenant Wilger.

Within a month of Plaintiff's promotion, Lt. Wilger reported to the head of District I,
Captain Demasi, that Sergeant Barnes was having difficulties fulfilling his sergeant duties. Lt.
Wilger identified a number of specific areas in which Plaintiff had shown difficulty, including
preparing documents, exercising proper judgment in the field, and completing assignments ina
timely manner. Soon after that meeting, Capt. Demasi, along with Tom Ammann, the personnel
director of the CPD, and Lieutenant Colonel Tom Streicher,” developed a more intensive training
and evaluation program exclusively for Plaintiff.* On February 21, 1999, Capt. Demasi implemented
the newly designed program and reassigned Plaintiff from second to first shift.

Pursuant to this program, Sgt. Barnes was formally paired with various sergeants who
evaluated him on a daily basis and trained and mentored him. The evaluations consisted of a six-
page form that allowed the evaluator to include narrative comments on “Procedure or Policies
Reviewed,” “Other Remedial Training Given,” “Strengths Shown,” and “Weakness[es] Shown.”
The sergeant completing the evaluation could also rate Plaintiff in eighteen categories on a scale of

0 (Unsatisfactory) to 25 (Outstanding), on which a score of ten was labeled “Satisfactory.”™ The

? Tom Streicher was promoted in March, 1999 to Chief of Police for the CPD.

* It is undisputed that no probationary sergeant prior or subsequent to Sergeant Barnes has
even been placed in this program.

* Evaluators could rate Plaintiff on “Quality of Work,” “Judgment,” “Attendance and
Punctuality,” “Completion of Assignment,” “Grooming and Dress,” “Maintaining Equipment,”
“Meeting and Dealing with the Public,” “Developing and Assisting Other Officers,” “Quantity of
Work,” “Discipline,” “Evaluating Subordinates,” “Writing Administrative and Staff Reports,”
“Meeting Subordinates’ Training Needs,” “Personnel Management,” “Serving as a Resource,”
“Ability to Instruct Subordinates,” “Investigation and Case Preparation,” and “Handling Stressful
Situations.” The pages of the evaluation form were directly copied from the forms used to
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form also provided space for Sergeant Barnes to provide comments of his own and sign the
evaluation.

Bevond receiving more intense and formalized mentoring and fraining than any other
probationary sergeant and being the subject of daily, written evaluations, Sgt. Barnes was treated
differently in other ways. For example, he worked all three shifts during the first three months of
his probation, while other probationary sergeants worked only one or two shifts; he was ordered not
to go into the field unaccompanied by another sergeant; and during the final weeks of his probation,
he was required to wear a microphone at all times and ride in a car with a video camera.

From February 21 to April 14, Sgt. Barnes received twenty-two evaluations from five
different sergeants. The scores he received across the different categories varied greatly, from high
marks in ““Attendance and Punctuality” to relatively low marks in “Writing Administrative and Staff
Reports.” The overall mean of his scores as of April 14 was just under ten. During this period,
Plaintiff also attended a writing and a computer class offered outside of the CPD.

In an April 15 memorandum to Chief Streicher, Capt. Demasi recommended that Plaintiff
fail probation for two reasons. First, he indicated that the daily evaluations of Sergeant Barnes
showed little or no improvement in his performance. Second, Capt. Demasi pointed to instances in
which Plaintiff violated the Manual of Rules and Regulations and Disciplinary Process for the
Cincinnati Police Division. For instance, on February 18, in a meeting with Lt. Wilger and Capt.
Demasi, Plaintiff reportedly became argumentative when confronted about his failure to complete
an assigned task and his overall poor performance and inaccurately claimed that he had been denied

on-the-job training before his promotion. Similarly, on March 12, Sgt. Barnes lied on a form and

evaluate officers and supervising officers on a yearly basis.
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falsified a phone conversation.” Capt. Demasi concluded that Plaintiff’s performance would not
improve and recommended that disciplinary action be combined with a failure of probation. Chief
Streicher denied the April recommendation and directed Lt. Col. Twitty to monitor closely and take
responsibility for Plaintiff’s progress.

After Chief Streicher denied Capt. Demasi’s recommendation, Sgt. Barnes was mstructed
to select a sergeant who would mentor and evaluate him on a daily basis for the remainder of the
probationary period. He chose Sergeant Bruce Hoffbauer, even though Plaintiff asserts Hoffbauer
had made sexually inappropriate comments from the time Plaintiff was transferred to District 1.
With the exception of one day, Sgt. Hoffbauer was the sole evaluator of Sgt. Barnes between April
20 and May 18. Sgt. Hoffbauer initially gave Plaintiff mediocre evaluations, but by the middle of
May, he gave Plaintiff scores of zero in some categories. By May 18, as aresult of Sgt. Hoffbauer’s
evaluations, Plaintiff”s overall mean score had dropped below nine.

In June, Lt. Col. Twitty instructed Capt. Demasi to submit a second report recommending
that Plaintiff fail probation. In that report, Capt. Demasi reiterated his concern over Sgt. Barnes’
lack of improvement and once again detailed the various specific incidents of dishonesty he had
described in the first recommendation. Capt. Demasi also noted in more detail Sgt. Barnes’s
problems preparing paperwork and described incidents of both dishonesty and failure to follow

police procedure that had not appeared in the first recommendation. Finally, in a section entitled

* Specifically, Plaintiff carried on one side of a question-and-answer session while
speaking to the answering machine of an off-duty officer. This situation was caught on the
answering machine tape and brought to the attention of Capt. Demasi. At the time, Plaintiff
claimed that he had merely been practicing his speech in order to overcome a stuttering problem.
He later admitted in deposition that he had acted as he did in order to deceive his superior
officers. Capt. Demasi ordered that Sergeant Barnes undergo a fitness for duty examination.
Sergeant Barmes was found psychologically fit for duty but under great stress due to the intense
scrutiny of his work.



“QOverview of the More Significant Performance Failure[s],” Capt. Demasi noted two instances
where Sgt. Bamnes failed to comply with grooming and uniform standards, a day during which Sgt.
Bamnes had committed multiple radio infractions, Plaintiff’s failure to complete two memoranda, and
multiple instances of Sgt. Bamnes failing to display appropriate “command presence.” Capt. Demasi
concluded that Sgt. Barnes “was unable to show any significant improvement in the performance
of essential core tasks and duties required of first line police supervisors.” Lt. Col. Twitty reviewed
and- agreed with the recommendation. Relying almost exclusively on Lt. Col. Twitty’s
recommendation, Chief Streicher approved Sergeant Barmes’s failure of probation on June 22, 1999,

B. Plaintiff’s Transsexuality and Police Reaction

Plaintiff is a transsexual. Transsexualism is not a sexual orientation, but rather a gender
identity by which the transsexual believes he was born to the wrong gender. Phillip Bamnes has been
receiving treatment for his transsexualism, including counseling and the taking of hormones, for a
number of years. As an expression of his transsexuality, Plaintiff would at times dress as a woman
outside of work hours.

It was widely known throughout the CPD that Plaintiff’s sexual proclivities did not comport
with those of the average police officer. Chief Streicher, Lt. Col. Twitty, and Interim Chief of Police
Schoch, who was acting Chief of Police when Barnes was promoted, all testified in deposition that
they had heard rumors that Plaintiff was either gay or a cross dresser prior to Plaintiff's failing
probation. Also, when Plaintiff was an officer in District 5, he openly discussed his sexual practices
with other officers.

The fact that Plaintiff would sometimes dress in women'’s clothes outside of work presented
a problem only once before he became a sergeant. At roll-call shortly before Plaintiff's sitting for
the sergeant’s exam, Lt. Col. Twitty saw then-Officer Barnes wearing pink lipstick, opaque pink nail
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polish, and what Twitty perceived to be eyebrow pencil. Pulling Plaintiff aside, Lt. Col. Twitty
ordered Plaintiff to stop wearing makeup, cut his nails, and cut his hair and told him that he needed
to maintain a more masculine image. In deposition, Plaintiff also testified that when Lt. Col. Twitty
informed Plaintiff that he was being demoted, Twitty again raised the issue of Plaintiff’s appearance
and the need for him to be more masculine. Many of Plaintiff’s evaluations, as well as Capt.
Demasi’s second recommendation that Plaintiff fail probation, also mentioned that Plaintiff lacked
“command presence,” an ill-defined quality of seemingly significant importance to a sergeant’s
performance of his duties.

Plaintiff asserts that throughout his probation, he was subject to repeated comments about
his sexuality and sexual preferences. Specifically, he claims that Sergeant Hoffbauer discussed
sexual topics with him on a regular basis, asking about oral and anal sex and whether Sergeant
Hoffbauer himself was a “pretty motherfucker.” In his deposition, however, Hoffbauer explicitly
denied initiating any sexual discussions with Bames, instead asserting that Barnes alone initiated the
numerous sexual conversations. Plaintiff also asserts that other sergeants in District 1 would engage
him in inappropriate discussions about what they believed were his sexual practices. Defendant does
not deny that sexual discussions took place, but claims that Plaintiff engaged in such discussions
willingly.

C. History of Complaints

Prior to his promotion, Plaintiff never lodged any formal complaint of harassment or
discrimination against the CPD. The CPD had a written Sexual Harassment Policy in place during
all periods relevant to this lawsuit, and Plaintiff was aware of this policy.

On June 1, 1999, Sgt. Barnes filed a complaint with the Equal Employment Opportunity
office of the City of Cincinnati, in which he alleged discrimination on the basis of race and sexual
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orientation. While Plaintiff provided the information that formed the basis of the complaint, he did
not fill out the complaint form. Beyond race and sexual orientation discrimination, Sgt. Barnes also
asserted that he had been placed in the Sergeant Field Training Program as punishment because he
refused to lie to people. The EEO complaint was found to be unsubstantiated.

Subsequently, Plaintiff filed a complaint with the federal Equal Employment Opportunity
Commission. The EEOC issued a right to sue letter on June 21, 2000.

On September 18, 2000, Plaintiff filed this action. (Doc. #1.) He asserts three causes of
action: 1) a claim of discrimination on the basis of sex under Title VII, 42 U.S.C. § 2000e; 2) a claim
under 42 U.S.C. § 1983, asserting a violation of the Equal Protection Clause of the Fourteenth
Amendment; and 3) a claim under O.R.C. § 4112.99.

1I. STANDARD FOR SUMMARY JUDGMENT

Federal Rule of Civil Procedure 56 governs motions for summary judgment. Summary
judgment is appropriate if no genuine issue of material fact exists and the moving party is entitled
to judgment as a matter of law. See Fed. R. Civ. P. 56(c). On a motion for summary judgment, the
movant has the burden of showing that there exists no genuine issue of material fact, and the
evidence, together with all inferences that permissibly can be drawn therefrom, must be read in the
light most favorable to the party opposing the motion. See Matsushita Elec. Indus. Co.. Ltd. v.
Zenith Radio Corp., 475 U.S. 574, 587 (1986).

The moving party may support the motion for summary judgment with affidavits or other
proof or by exposing the lack of evidence on an issue for which the nonmoving party will bear the

burden of proof at trial. See Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). On those issues

for which it shoulders the burden of proof, the moving party must make a showing that is “sufficient
for the court to hold that no reasonable trier of fact could find other than for the moving party.”
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Calderone v. United States, 799 F.2d 254, 259 (6th Cir. 1986) (emphasis and citation omitted). For
those issues on which the moving party will not have the burden of proof at trial, the movant must
“point[] out to the district court . . . that there is an absence of evidence to support the nonmoving
party’s case.” Celotex, 477 U.S. at 325.

In responding to a summary judgment motion, the nonmoving party may not rest upon the
pleadings, but must go beyond the pleadings and “present affirmative evidence in order to defeat a
properly supported motion for summary judgment.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
257 (1986). The nonmoving party “must set forth specific facts showing there is a genuine issue for
trial.” Fed. R. Civ. P. 56(¢).

Although “[t]he mere existence of a scintilla of evidence in support of plaintiff’s position will
be insufficient” to overcome a summary judgment motion, Anderson, 477 U.S. at 252, a court should
not grant summary judgment merely because the nonmovant’s case appears weak. The task of the
Court is not *“to weigh the evidence and determine the truth of the matter but to determine whether
there is a genuine issue for trial.” Id. at 249. A genuine issue for trial exists when there is sufficient
“evidence on which the jury could reasonably find for the plaintiff.” Id. at 252.

III. ANALYSIS

A, Title VII

Plamtiff asserts that Defendant violated Title VII both by subjecting him to disparate
treatment and by maintaining a work environment that was hostile to him because of his sex.
Defendant, however, argues that Plaintiff’s Title VII claim fails as a matter of law because Plaintiff
asserted in deposition a claim for discrimination only on the basis of his transsexuality. Defendant
is correct that Title VII does not protect against discrimination on the basis of sexual orientation or

transsexuality. See, e.g., Ulane v. Eastern Airlines, Inc., 742 F.2d 1081 (7" Cir. 1984); Sommers
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v. Budget Mkte. Inc., 667 F.2d 748 (8" Cir. 1982) (per curiam). However, Title VII prohibits

discrimination against a man because he fails to conform to the stereotypes associated with being

male. See Price Waterhouse v. Hopkins, 490 U.S. 228, 251 (1989) (plurality opinion) (“[W]e are
beyond the day when an employer could evaluate employees by assuming or insisting that they

matched the stereotype associated with their group.”); Nichols v. Azteca Rest. Enters., Inc., 256 F.3d

864, 874 (9" Cir. 2001) (“the holding in Price Waterhouse applies with equal force to a man who
is discriminated against for acting too feminine™).

Plaintiff has alleged, both in his complaint and his papers responding to this motion, that he
was treated differently by Defendant because it viewed him to be insufficiently masculine to be a
sergeant in the CPD. Furthermore, the precise deposition testimony repeatedly cited by Defendant
in support of its argument in fact undermines it. Specifically, Plaintiff stated, “I was discriminated

against because [ was a transsexual who did not fit the masculine type of the average male

supervisor.” (Doc. #28, at 8 (emphasis added).) In other words, Plaintiff asserts that he suffered
from discrimination both because he was a transsexual and hecause he did not conform to male
stereotypes.

The fact that Defendant may have discriminated against Plaintiff for two reasons, one

permissible and one not, does not absolve Defendant of responsibility under Title VII. As the

Seventh Circuit stated in Doe v. City of Belleville:

The fact that one motive was permissible does not exonerate the
employer from liability under Title VII; the employee can still
prevail so long as [he] shows that [his] sex played a motivating role
in the employer's decision. The same is true here—all that [the
plaintiff] need show is that sex was a motivating (not the sole) factor
in the harassment. The evidence before us permits that inference,
and we cannot just declare that a case is about sexual orientation,
rather than sex, simply because homophobia has reared its head along
with sexism.



119 F.3d 563, 594 (1997), vacated, 523 U.S. 1001 (1998) (citations omitted). Therefore, Plaintiff’s
Title VII claim will survive summary judgment if he sets forth sufficient facts to show that there is
a genuine question of whether he was discriminated against by Defendant because of his failure to
conform to male stereotypes.

Plaintiff may prove that he has been subject to disparate treatment because of his sex in
violation of Title VII by either of two distinct evidentiary paths: (1) by showing through direct

evidence that sex played a substantial role in the employment decision, see Price Waterhouse, 490

U.S. at 251; or (2) by establishing a prima facie case of discrimination through circumstantial

evidence, see McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973).

Pursuant to the first path, the plaintiff bears the burden of proving by direct evidence that his

sex played a motivating role in the defendant’s decision to take adverse action. See Price

Waterhouse, 490 11.S. at 251. Originally, under Price Waterhouse, once the plaintiff met that

burden, the defendant could avoid all liability by showing by a preponderance of the evidence that
it would have taken the same action even absent improper consideration of the plaintiff’s gender.
Id. However, such a showing no longer shields the defendant from all liability; rather, it only limits

the remedies available to the plaintiff.® See NLRB v, Fluor Daniel, Inc., 161 F.3d 953, 966 n.14 (6™

®In 1991, Congress amended Title VII to include the following language:

Except as otherwise provided in this subchapter, an unlawful
employment practice is established when the complaining party
demonstrates that race, color, religion, sex, or national origin was a
motivating factor for any employment practice, even though other
factors also motivated the practice.

42 U.S.C. § 2000e-2(m). The amendment rendered the burden-shifting framework of Price

Waterhouse relevant solely for purposes of damages. See 42 U.S.C. § 2000e-5(g)(2)(B) (where

defendant “demonstrates that the respondent would have taken the same action in the absence of
the impermissible motivating factor,” the court shall not award damages or require reinstatement
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