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STATEMENT IN SUPPORT OF ORAL ARGUMENT 

 Plaintiff requests oral argument on this appeal since it involves 

important constitutional issues regarding the need for the board of elections 

to treat all provisional ballots equally.  

I.        JURISDICTIONAL STATEMENT 

 Plaintiff Hunter brought this 42 U.S.C. § 1982 case against the 

Hamilton County Board of Elections challenging the Board’s unequal 

treatment of provisional ballots as a violation of the Equal Protection Clause 

and the Due Process Clauses of the United States Constitution.  (R. No. 1, 

Complaint).  This Court and the district court, therefore have subject matter 

jurisdiction.  Furthermore, this appeal seeks to reverse the preliminary 

injunction issued by the district court on November 22, 2010.  R. No. 13, 

Order, Granting in Part, Motion for Preliminary Injunction.  This Court has 

jurisdiction to review a preliminary injunction order.  28 U.S.C. § 1292 

(a)(1).  

II.   STATEMENT OF ISSUES FOR REVIEW 

 The issue for review is: 

 Whether the district court properly granted a preliminary injunction 

ordering the Hamilton County Board of Elections to investigate whether poll 

worker error contributed to its rejection of 849 provisional ballots and to 
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include in the recount of the race for Hamilton County Juvenile Court Judge 

any provisional ballots improperly cast for reasons attributable to poll 

worker error. 

III.  STATEMENT OF THE CASE 
 
 Plaintiff-Appellee Tracie Hunter brought this civil rights action 

against the Hamilton County Board of Elections (“Board”) for treating 849 

provisional ballots differently than other provisional ballots.  The Board 

unanimously accepted many miscast provisional ballots that were miscast 

due to poll worker error, but it did not review all miscast provisional ballots 

for poll worker error.  For example, the Board accepted 26 ballots that were 

cast at Board headquarters when the Board learned its staff gave voters the 

ballot for the wrong precinct.  But the Board did not review ballots cast at 

polling places with multiple precincts for that same type of poll worker 

error.  Ms. Hunter sought an order against the Board to count all provisional 

ballots that were voted in the wrong precinct due to poll worker error, not 

just those the Board chose to count.  Plaintiff claimed this disparate 

treatment of provisional ballots was unconstitutional.  

 The district court determined that the Board engaged in differing 

scrutiny and treatment of provisional ballots, which raised equal protection 

concerns.  The court held that Plaintiff’s chance of success on this claim 
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weighed in favor of granting the injunction.  R. No. 13, p. 7.  After 

examining the other factors for issuing an injunction, the district court 

denied Hunter’s request to stay the certification of the election results, but 

ordered the Board to immediately investigate and count any provisional 

ballots miscast due to poll worker error.  R. No. 13, p. 9.   

 Defendant Hamilton County Board of elections did not appeal the 

order and is in the process of investigating the 849 ballots for poll worker 

error.  The process has been directed by the Ohio Secretary of State.  The 

results of the investigation are not complete as of this filing.  The Secretary 

of State has ordered the Board to complete its investigation by December 27, 

2010.1  Even though the Board has not appealed the Order, Intervenor-

Defendant Appellant John Williams appealed, claiming that the Board’s 

actions were constitutional, among other things. 

 A panel of this Court denied Mr. Williams request for a stay of the 

injunction as well as Mr. Williams’ request for reconsideration of the denial 

of the stay.  The panel stated that it “could not conclude that the district 

court abused its discretion in determining that this disparate treatment made 

                                                 
1 Directive 2010-87 is attached as an addendum and can be found as a public 
record at: 
http://www.sos.state.oh.us/SOS/Upload/elections/directives/2010/Dir2010-
87.pdf 
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it ‘likely enough that [the likelihood of success] factor weighs in favor of 

granting the preliminary injunction.’”  Order, December 1, 2010, p.3.  The 

panel also was “unconvinced” that Mr. Williams faced irreparable harm in 

the absence of a stay. 

IV. STATEMENT OF FACTS 
 
 A. The Impact of Counting All Ballots 
 
 On election night, 2,847 votes separated Ms. Hunter and Mr. Williams 

in their race for Hamilton County, Ohio Juvenile Court Judge.  In the days 

after the election, the Board processed over 10,500 provisional ballots that 

were not included in the count on election night.  At two meetings, on 

November 16, 2010 and on November 19, 2010, the Board processed the 

ballots and voted to approve and count over 8,200 provisional ballots.  The 

Board rejected about 2,000 provisional ballots.  One large category of 

ballots, 438, was rejected because the Board staff investigated and found that 

the persons who cast the ballots were not registered to vote.  R. No. 1-3, 

Transcript of Board of Elections Meeting November 16, 2010 (Ex. B to 

Complaint), pp. 33-34.  Another large category of rejected ballots were 849 

ballots that were cast in the wrong precinct.  Id. 34-40.  It is this group of 

849 rejected ballots that are at issue in this case. 
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 After the Board made its decisions on November 19, 2010 the Board 

added to the election night count the additional provisional ballots it had 

accepted.  As a result, only 23 votes separated Mr. Williams from Ms. 

Hunter, making this election a clear example of one where fairness, equity, 

and accuracy in the count is crucial. 

 A. Provisional Voting 
 
 Typically, a voter arrives at her polling location to vote and a poll 

worker gives her a ballot to fill out.  Poll workers are called judges in Ohio.  

Some voters may not cast a regular ballot and instead are permitted to cast a 

provisional ballot.  The reasons for needing to cast a provisional ballot 

include the voter’s name does not appear in the poll book at the precinct, or 

the voter does not have proper identification, or the poll book indicates the 

voter had already requested an absentee ballot.  O.R.C. § 3505.181 (A). 

Voters who must cast a provisional ballot are to be helped by the 

“provisional judge” who has specified duties.  R. No. 20-5, Hamilton 

County Board of Elections Poll Worker Comprehensive Manual, pp. 7- 18.  

The provisional judge makes sure the voter is given a provisional ballot, the 

ballot is sealed in an envelope, and the voter and poll worker fill out and 

sign the envelope.  The envelope is then kept separate from the regular 
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ballots.  The Board processes all the provisional ballots at the same time 

after Election Day. 

 B. Provisional Voting in the Wrong Precinct 
 
 In the November 2, 2010 election there were 849 provisional voters 

whose ballots were rejected by the Board because they were cast in the 

wrong precinct.  Of those 849 ballots, 286 provisional voters were in the 

correct polling location when they voted in the wrong precinct.2  These 286 

voters voted in a multiple precinct polling location.  Some locations have 

multiple precincts voting in the same room.  The voter must find the right 

table within the location.  It is the duty of the poll worker to direct the voter 

to the correct precinct or table.  O.R.C. § 3505.181(C) (1); R. No. 13 

Complaint ¶ 14; R. No. 1-2, Secretary of State Directive 2010-74 (Ex. A to 

Complaint), p. 12; R. No. 20-5 Hamilton County Board of Elections Poll 

Worker Comprehensive Manual, p. 7; R. No. 20-9 Hamilton County Board 

of Elections Poll Worker Quick Guide, p. 2.  There is confusion in multiple 

precinct polling locations because voters do not know which is their correct 

precinct table.  In multiple precinct polling locations with four or more 

                                                 
2 Mr. Burke testified at the Injunction hearing November 22, 2010 that the 
number was between 260 and 280.  R. No. 18, TR. p. 121.  At the December 
3, 2010 Board meeting the Board announced the exact number of 
provisional ballots cast at the right location, wrong precinct, was 286.  R. 
No. 20-2, Board Transcript December 3, 2010 meeting, pp. 12-13. 
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precincts, the Board assigns an additional poll worker called a “precinct 

guide” to help the voter find her precinct table.  R. No. 20-6, Hamilton 

County Board of Elections Poll Worker Precinct Guide.  The manual states: 

 • Multiple precincts at a polling location can be confusing for 
the voters and poll workers. The Precinct Guide acts as a traffic 
controller for the polling location and works with the Presiding 
Judges and all poll workers to make sure that voters go to the 
correct table and vote the ballot for their precinct. 

 
 • There are times when a voter enters a multiple location and 

ends up voting at the wrong precinct-table.  In these cases, the 
voter's ballot cannot be counted. We continue to work to find 
ways to make sure that once a voter gets to their polling 
location-they vote at the correct precinct and that their vote gets 
counted. 

 
R. No. 20-6, p. 3.  There are no precinct guides in multiple precinct polling 

locations with three or less precincts.  In those locations it is up to the poll 

workers to direct the voter to the correct precinct table.  If a provisional 

voter casts a ballot in the wrong precinct, the poll worker is to warn the voter 

that her vote will not be counted.  R. No. 1, Complaint ¶ 14.   

 C. Board Findings of Poll Worker Error 
 
 The Hamilton County Board of Elections has created a practice of 

investigating if there is poll worker error and if poll worker error is found, of 

accepting provisional ballots cast due to poll worker error.  R. No. 1, 

Complaint ¶ 22.  At the Board meeting on November 16, 2010, the Board 

spent three hours carefully scrutinizing the provisional ballots to determine 
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whether they should be counted.  About 8,260 provisional ballots were 

approved for counting without any significant discussion.  Of the remaining 

provisional ballots, some were investigated, discussed, and examined, by the 

Board to determine if they should be counted.  R. No. 1, Complaint ¶ 23.  

All were voted on by the Board to either be accepted or rejected.  Id.    

 The ballots voted on were given differing levels of scrutiny and 

investigation.  Sometimes the staff presented the results of their 

investigation to the Board, other times the Board asked the staff for more 

information.  R. No. 1-3, Board Transcript November 16, 2010 meeting.  In 

many cases the board members asked questions of the board staff, read the 

notes on the provisional envelopes, read the notes in the pollbooks, and 

inquired if there was a call on the Board help line on Election Day regarding 

this voter.  R. No. 1, Complaint ¶ 24; R. No. 1-3, Board Transcript, pp. 90, 

105, 106, 111-112, 113, 119, 101-102, 103, 122-124, 136, and 131.  

 In each case where the Board found evidence of poll worker error, the 

Board accepted the ballot.  For example the Board identified 26 provisional 

ballots that, as a board member put it, were “voted in the wrong precinct.”  

These 26 voters came to the Board headquarters to cast their ballot.  The 

Board staff gave the voter a ballot for the wrong precinct.  Either the staff 

mis-identified the voter’s precinct or pulled the wrong precinct ballot.  The 
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Board called this “clear poll worker error.”  Its legal counsel agreed it was 

appropriate to accept the ballots.  The Board unanimously agreed to accept 

the ballots.  The Board avoided violating state law, O.R.C. § 3505.183(B) 

(4)(1)(ii), which prohibits counting ballots cast in the wrong precinct, by 

“remaking” the ballots onto correct precinct ballots.  The Board had the staff 

remake the ballot onto the correct precinct ballot by marking only those 

races where the voter voted and was eligible to cast a vote.  R. No. 1-3, 

Board Transcript, pp. 40- 45.  These 26 provisional ballots were then 

included in the final count. 

 Another example of poll worker error involved a group of 685 

provisional ballots where the poll worker filled in contradictory information 

on the provisional envelope stating both that the voter provided 

identification and stating the voter was required to provide additional 

identification to the Board.  The Board staff investigated the voters to make 

sure they were registered voters and recommended the votes be counted 

even though the voters did not bring identification to the Board.  The Board 

had accepted similar ballots in prior elections.  The Board’s legal counsel 

agreed that this was an example of “demonstrated poll worker error” so the 

Board could process the ballots.  The Board agreed to unanimously approve 

these ballots.  R. No. 1-3, Board Transcript, pp. 29-33.   
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 The staff presented to the Board 10 ballots where the voter had not 

signed the provisional ballot envelope.  Normally these ballots would have 

been rejected.  However, the staff investigated and found there was no 

reason for the poll workers to have made the voters vote a provisional ballot.  

The Board unanimously approved these provisional ballots.  R. No. 1-3, 

Board Transcript, pp. 71-72. 

 At the November 19, 2010 board meeting the staff found additional 

ballots where poll worker error was found.  The staff opened several 

provisional envelopes where the envelope listed the correct precinct but 

when the envelope was opened the ballot inside was for the wrong precinct.  

The Board unanimously agreed to remake and count the ballots even though 

they were cast in the wrong precinct because of poll worker error.  R. No. 1, 

Complaint ¶ 29.   

Finally, the Board reviewed an unknown number of ballots cast at the right 

location but in the wrong precinct where the voter used the last four digits of 

his social security number as identification.  These ballots were reviewed for 

poll worker error according to the consent decree in Northeast Ohio 

Coalition for the Homeless v. Brunner, S.D. OH Case No. C2-06-896, 

(“NEOCH case”), R. No. 8-1 (NEOCH Consent Decree) and in response to 

R. 1-2, Secretary of State Directive 2010-74.  The Board looked for poll 
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worker error by looking at the signature poll books notes and the provisional 

envelopes.  R. No. 18, TRO Hearing Transcript p. 90-94.  The Board found 

no poll worker error and therefore rejected these ballots.  R. No. 1-3, Board 

Transcript, pp. 35-40.  While the NEOCH consent decree and the Secretary 

of State Directive 2010-74 required the Board to review certain ballots for 

poll worker error, they did not prohibit the Board from reviewing additional 

provisional ballots for poll worker error.  R. No. 13, Order, p. 7. 

The Board could have found poll worker error in other ways and accepted a 

ballot cast in the wrong precinct.  For example, the Board reviews the 

provisional envelopes to see if the wrongly cast ballot was in a split precinct.  

A split precinct is where two congressional districts run through one 

precinct.  Some precinct voters get a precinct ballot with the first 

congressional district race and the other voters get a precinct ballot with the 

second congressional district race.  No errors were found in this election, but 

it is an example where the Board looks for poll worker error to accept an 

otherwise miscast ballot. R. No. 18, TR pp. 93-95. 

After reviewing all of these actions by the Hamilton County Board of 

Elections, the district court correctly found that the Board “has – without any 

specific statutory mandate – carved out situations in which it will count 
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provisional ballots cast in the wrong precinct.”  R. No. 13, Order, p. 7 

(emphasis in original). 

D. Board Rejected 849 Ballots Without Regard to Poll Worker 
Error 

 
The Board rejected 849 provisional ballots for being cast in the wrong 

precinct.  These ballots included 286 ballots cast in the right polling location 

but cast in the wrong precinct.  One Board member stated that he was 

concerned that the reason somebody would end up voting in the wrong 

precinct “had more to do with directions they were given by the inside poll 

workers than it did with their own ineptitude.”  Nevertheless the Board did 

not separate out of the 849 provisionals those ballots cast in the right 

location but in the wrong precinct.  Also included in this group of 849 

ballots were an unknown number of ballots cast by voters who used the last 

four digits of their social security numbers as identification (“NEOCH 

ballots”).  This NEOCH ballot subset was allegedly investigated for poll 

worker error and none was found.3  The remaining ballots in the group of 

                                                 
3  Ms. Poland testified at the TRO hearing that these ballots were 
investigated for poll worker error and none was found.  R. 18 TR. pp. 90-92.  
However, they were never discussed at the Board meeting on November 16, 
2010.  There was a statement that they would be discussed, but they never 
were.  What is clear from the Board meeting is that these ballots were not 
segregated from the 849 and were therefore rejected en mass.  R. 1-3, Board 
TR.  pp. 34-end. 
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849 were not investigated for poll worker error.  With other miscast ballots 

the Board asked staff questions, checked the poll book, and inquired if there 

were calls to the help desk telephone line.  With the 849 ballots the Board 

did none of that.  The Board unanimously voted to reject all 849 ballots.  R. 

No. 1, Complaint ¶ 30; No. 1-3, Board Transcript, pp. 24-40; R. No.18, TRO 

Hearing TR., p. 102. 

E. Hamilton County’s Practice is Consistent With Other Ohio  
 Counties  
 

Williams argues that the Hamilton County Board of Elections’ rejection of 

the 849 ballots was consistent with other counties in Ohio.  However, there 

is no evidence that this is true.  At least four counties in Ohio counted 

provisional ballots cast in the right location but in the wrong precinct.  R. 

No. 20-7, Ex. F to Motion, Minutes of Boards of Elections for Lucas, 

Seneca, Williams, and Trumbull counties. 

V. SUMMARY OF ARGUMENT 
 
 Plaintiff challenged the Hamilton County Board of Elections’ 

arbitrary application of its practice to count provisional ballots that were 

miscast due to poll worker error.  The district court properly enjoined the 

Board and ordered it to treat all provisional ballots that were cast in the 

wrong precinct equally by reviewing them all for poll worker error.    
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 The district court properly exercised its jurisdiction to issue the order.  

This case does not involve state law or interpretation of state law, it involves 

federal questions of equal protection and due process.   

 The district court did not abuse its discretion when it held that 

Plaintiff had shown irreparable harm to the Plaintiff and a likelihood of 

success on the merits of the equal protection claim.  Plaintiff has shown that 

the Board’s practice of treating provisional ballots differently could result in 

the disenfranchisement of up to 849 voters.  The Board of Elections may not, 

by arbitrary and disparate treatment, value one person's vote over that of 

another.  Bush v. Gore, 531 U.S. 98, 104-05, 121 S.Ct. 525, (2000).  No 

provisional voter should be disenfranchised due to poll worker error. 

 For these reasons, the injunction should be affirmed. 

VI. ARGUMENT 
 

A. Standard of Review of District Court’s Grant of 
Preliminary Injunction 

 
 The standard for evaluating a request for preliminary injunctive relief 

under Rule 65 is well established in this Circuit.  The Court should balance 

the following factors: 1) whether the party seeking the injunction has shown 

a strong likelihood of success on the merits; 2) whether that party would 

otherwise suffer irreparable injury; 3) whether issuance of preliminary 

injunctive relief would cause substantial harm to others; and 4) whether the 
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public interest would be served by issuance of preliminary injunctive relief. 

See Leary v. Daeschner, 228 F. 3d 729, 276 (6th Cir. 2000); Memphis 

Planned Parenthood, Inc. v. Sunquist, 175 F.3d 456, 460 (6th Cir. 1999); see 

also Winnett v. Caterpillar, Inc., 609 F.3d 404 (6th Cir. 2010).  These 

factors are “to be balanced and [are] not prerequisites that must be 

satisfied…they are not meant to be rigid and unbending requirements.”  

McPherson v. Michigan High School Athletic Association, 119 F.3d 453, 

459 (6th Cir. 1997) (en banc); In re DeLorean Motor Co., 755 F.2d 1223, 

1229 (6th Cir. 1985); Northeast Ohio Coalition for Homeless and Service 

Employees International Union, Local 1199 v. Blackwell, 467 F.3d 999, 

1009 (6th Cir. 2006). 

Even if the Court is not certain that a plaintiff is likely to succeed on 

the merits, a preliminary injunction is still appropriate where the plaintiff 

shows “‘serious questions going to the merits and irreparable harm which 

decidedly outweighs any potential harm to the defendant,’” DeLorean, 755 

F.2d at 1229 (quoting Friendship Materials, Inc. v. Michigan Brick, Inc., 

679 F.2d 100, 105 (6th Cir. 1982)), or if “the merits present a sufficiently 

serious question to justify further investigation,” DeLorean, 755 F.2d at 

1230. 
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This Court reviews a district court’s ultimate determination as to how the 

four preliminary injunction factors weigh for an abuse of discretion.  

 This standard of review is “highly deferential” to the district court's 

decision. “The district court's determination will be disturbed only if the 

district court relied upon clearly erroneous findings of fact, improperly 

applied the governing law, or used an erroneous legal standard.”  “A finding 

is ‘clearly erroneous' when, although there is evidence to support it, the 

reviewing court on the entire evidence is left with the definite and firm 

conviction that a mistake as been committed.”  Certified Restoration Dry 

Cleaning Network, LLC v. Tenke Corp., 511 F.3d 535, 541 (6th Cir. 2007) 

(citations omitted). 

B. The District Court Had Jurisdiction 
 
 Contrary to Intervenor Williams’ argument, the district court had 

jurisdiction to hear the federal claims.  Plaintiff raised two constitutional 

violations: one under the Equal Protection Clause and one under the Due 

Process Clause.  R. No. 1, Complaint.  The district court did not reach the 

Due Process claim once if found for Plaintiff under the Equal Protection 

Claim.  R. No. 13, Order.  These claims are properly brought under 42. 

U.S.C. § 1983.  The Court has federal question jurisdiction under 28 U.S.C. 

§§ 1331 and 1343.  
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 Williams argues that because this case involves election procedures, 

federalism prohibits this Court from taking jurisdiction.  However, 

Williams’ argument misconstrues Plaintiff’s Complaint.  Plaintiff has not 

brought state law claims, nor has she based her claims on violation of state 

law or Ohio Secretary of State Directives.  Plaintiff has alleged that the 

Hamilton County Board of Elections created a practice of investigating poll 

worker error and when poll worker error is found, of counting provisional 

ballots.  R. No. 1, Complaint ¶22.  Plaintiff alleged this practice was applied 

by the Board unequally and arbitrarily in violation of the equal protection 

clause.  There are 849 provisional ballots that were treated unequally 

compared with other ballots.  Id. ¶ 38.  Given the Board’s decision to 

disenfranchise 849 voters without investigating for poll worker error, 

Plaintiff has successfully plead a claim that the Hamilton County Board of 

Elections arbitrarily treats provisional voters differently and has created a 

fundamentally unfair system. Id. ¶ 39.  These allegations are sufficient to 

establish jurisdiction in an elections case. 

 When a voting system is attacked for being fundamentally unfair, the 

relief under 42 U.S.C. § 1983 is appropriate.  Warf v. Bd. of Elections of 

Green County, Ky., 619 F.3d 553, 559 (6th Cir. 2010).  Such a case may 

arise if the state employs “non-uniform rules, standards and procedures,” 
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that result in significant disenfranchisement and vote dilution, League of 

Women Voters of Ohio v. Brunner, 548 F.3d 463, 478 (6th Cir.  2008).  

 The First Circuit has noted that federal court intervention may be 
appropriate in a challenge to “the fairness of the official terms and 
procedures under which the election was conducted. [However, t]he 
federal courts [should not be] asked to count and validate ballots and 
enter into the details of the administration of the election.”  

 
Brunner, 548 F. 3d at 478, quoting Griffin v. Burns, 570 F.2d 1065, 1078-79 

(1st Cir. 1978).  In Brunner, the League alleged that Ohio used non uniform 

rules, standards and procedures that resulted in massive disenfranchisement.  

This Court found that it had jurisdiction to hear both the League’s equal 

protection and due process claims.   

C. The Federal Court Should Not Abstain 
 
 Williams argues this Court should abstain in this case because the 

case involves unclear state laws that can be resolved by a state court that 

could avoid the necessity for federal court action.  Brief, p. 27.  Williams has 

to go to great lengths to re-characterize Plaintiff’s claims so as to 

manufacture a need to interpret state law.  Williams states that the resolution 

of this case “necessarily requires a determination of whether the Board’s 

actions were valid under state law and, importantly the level of investigation 

into poll worker error required by Ohio law.”  Brief, p. 28.  The motion for 

preliminary injunction required no such determinations.  Plaintiff raised no 
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claim regarding the validity of the Board’s actions under state law.  Nor did 

the Board in its limited defense in the district court raise such a claim.  Nor 

has the Ohio Secretary of State intervened in the case to raise such an 

argument.  Nor did the district court make or need to make such a 

determination.  Additionally, there was no order by the district court 

regarding the level of investigation required.  The Board has not sought any 

guidance from the district court on how to implement the Order, nor need it 

since the Secretary of State has issued directives to the Board on this point.  

See Secretary of State Directive 2010-79 and Directive 2010-87 (attached in 

the addendum).  In short, Williams cannot create abstention argument when 

there is no state law question in issue.   

D. District Court Correctly Found Plaintiff Showed a 
Likelihood of Success on the Merits of Her Constitutional 
Claims 

 
1. Equal Protection 

 
 Equal Protection jurisprudence has long held that a citizen’s right to 

vote is a fundamental right.  Yick Wo v. Hopkins, 118 U.S. 356, 370, 6 S.Ct. 

1064 (1886); Harper v. Va. State Bd. of Elections, 383 U.S. 663, 670, 86 

S.Ct. 1079 (1966). 

 The right to vote includes the right to have one's vote counted on 
equal terms with others.  Bush, 531 U.S. at 104, 121 S.Ct. 525 (“[T]he 
right to vote as the legislature has prescribed is fundamental; and one 
source of its fundamental nature lies in the equal weight accorded to 
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each vote and the equal dignity owed to each voter.”); Dunn v. 
Blumstein, 405 U.S. 330, 336, 92 S.Ct. 995, 31 L.Ed.2d 274 (1972) 
(“[A] citizen has a constitutionally protected right to participate in 
elections on an equal basis with other citizens in the jurisdiction.”); 
Reynolds, 377 U.S. at 567-68, 84 S.Ct. 1362; Wesberry v. Sanders, 
376 U.S. 1, 7, 84 S.Ct. 526, 11 L.Ed.2d 481 (1964); Gray v. Sanders, 
372 U.S. 368, 380, 83 S.Ct. 801, 9 L.Ed.2d 821 (1963) (“The idea that 
every voter is equal to every other voter in his State, when he casts his 
ballot in favor of one of several competing candidates, underlies many 
of our decisions.”) . . . . 

 
 The Supreme Court recently reaffirmed these principles: 

 The right to vote is protected in more than the initial allocation 
of the franchise. Equal protection applies as well to the manner 
of its exercise. Having once granted the right to vote on equal 
terms, the State may not, by later arbitrary and disparate 
treatment, value one person's vote over that of another. It must 
be remembered that the right of suffrage can be denied by a 
debasement or dilution of the weight of a citizen's vote just as 
effectively as by wholly prohibiting the free exercise of the 
franchise. 

 Bush, 531 U.S. at 104-05, 121 S.Ct. 525 (internal citations and 
quotations omitted). 

 
Brunner, 548 F.3d at 476-77. 

 In Brunner,  Plaintiffs claimed Ohio’s non-uniform voting system 

severely burdened their fundamental right to vote.  Id. at 465.  The League 

of Women Voters claimed that Ohio’s voting system arbitrarily denies Ohio 

citizens the right to vote depending on where they lived in the state.  For 

example, it was alleged that in some parts of the state voters had to wait to 

vote from two to twelve hours and in another location there were not enough 

machines causing voters to not complete voting until 4:00 a.m. the day after 
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the election.  This Court held the League stated an equal protection claim 

under Bush v. Gore, which held that standardless manual recounts violated 

the Equal Protection Clause.  This Court interpreted Bush v. Gore to mean 

that “at a minimum” equal protection requires “nonarbitrary treatment of 

voters.”  Id. at 477.  The Brunner court discussed other elections cases that 

found equal protection claims based on allegations of arbitrary treatment of 

voters.  Id. Thus, it is clear that an equal protection claim can be proven by a 

showing on arbitrary treatment of votes.  In the case at bar, the district court 

did not abuse its discretion when it found a likelihood of success on the 

merits due to the Board’s not counting all provisional ballots cast in the 

wrong precinct equally.  R. No.13, p. 5. 

  Plaintiff has established a likelihood of success on her equal 

protection claim because the Hamilton County Board of Elections has 

treated one provisional voter differently from another with no basis at all.  

The very fact that the Board of Elections has not appealed this decision 

underscores the soundness of this decision. 

 Plaintiff moved for a preliminary injunction ordering the Board to 

investigate 849 provisional ballots for poll worker error and if error is found 

to have caused the ballot to be rejected, to count the ballot.  Plaintiff showed 

that the Board treated some provisional ballots in this manner, but not all.  
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For example, the Board found that poll worker error caused 26 ballots cast at 

the Board office to have been cast in the wrong precinct due to poll worker 

error.  The Board counted these ballots.  The Board also found that 10 

provisional ballot envelopes were not signed by the voter.  Instead of 

rejecting these 10 ballots, the Board investigated the voters and found poll 

worker erred in making the voter vote provisionally, so the Board counted 

these ballots.  There were 685 provisional ballots where the poll worker 

filled in contradictory information on the provisional envelope stating both 

that the voter provided identification and stating the voter was required to 

provide additional identification to the Board.  The Board investigated the 

voters to make sure they were registered voters and counted the ballots 

because the error was made by the poll worker even though the voter did not 

provide additional identification to the Board.  

 The Board went so far as to find poll worker error after opening 

provisional envelopes and looking at the ballots.  The Board found four 

ballots that had been cast at the Board office indicated the correct precinct 

on the outside of the envelope.  However, once the envelope was opened and 

the ballot removed, the ballot was actually cast in the wrong precinct.  The 

Board voted to remake these ballots for the correct precinct and then count 

them. 
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 All of these examples show a practice of the Hamilton County Board 

of Elections to investigate ballots for poll worker error, to count ballots 

improperly cast due to poll worker error, and to even remake ballots 

improperly cast in the wrong precinct due to poll worker error.  Plaintiff also 

presented evidence, that of the 849 ballots cast in the wrong precinct, a 

subset, 286 were cast at the right location, but wrong precinct.  Another 

subset, an unknown number of NEOCH ballots, was also reviewed for poll 

worker error, although no error was found.  Of the remaining ballots in the 

group of 849 provisional ballots, none of the ballots were reviewed for poll 

worker error.  The Board did not count these 849 ballots. 

 These facts are the basis of Plaintiff’s Equal Protection claim.  The 

district court properly held that the Board did not treat all provisional ballots 

cast in the wrong precinct equally.  The Board “applied differing levels of 

scrutiny to provisional ballots.”  The district court held that the “differing 

treatment of the various provisional ballots cast in the wrong precinct raises 

equal protection concerns.”  R. No. 13, Order, p. 6.  The district court 

therefore correctly held that Plaintiff had established a sufficient likelihood 

of success to issue the injunction.  Id. p. 7.   

 The panel of this Court which denied the injunction on appeal also 

properly found that: 
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 In reviewing which provisional ballots to count, the Board counted 26 

provisional ballots that were cast in early voting at its main office on 
the incorrect precinct-ballot form. The Board decided to count these 
26 ballots because it concluded that incorrect precinct-ballot forms 
were used solely due to poll-worker error. But the Board decided not 
to count 849 provisional ballots that were cast in the wrong precinct at 
the regular polling stations on election day without investigating 
whether poll worker error was equally at fault in causing any of these 
ballots to be cast in the wrong precinct. This disparate treatment—
counting the 26 wrong-precinct ballots based on poll-worker error 
during early voting without similarly investigating whether poll-
worker error led to any of the 849 ballots being cast in the wrong 
precinct on election day—forms the basis for the injunctive order in 
this case. We cannot conclude that the district court abused its 
discretion in determining that this disparate treatment made it “likely 
enough that [the likelihood-of-success] factor weighs in favor of 
granting the preliminary injunction.” 

 
December 1, 2010 Order, pp. 2-3. 

  Clearly Plaintiff has submitted sufficient evidence for the district 

court to have concluded that the Board treated some miscast provisional 

ballots more favorably then others.  Some ballots were given greater scrutiny 

for poll worker error and as a result counted.  Other ballots were given little 

or no scrutiny and not counted.  Therefore, it was not an abuse of discretion 

for the district court to find that Plaintiff had shown a likelihood of success 

on the equal protection claim. 

 Williams attempts to disprove unequal treatment of ballots by 

establishing differences between the 26 ballots cast and the 849 ballots in 

question in this case.  Brief, pp. 44-50.  One difference he points out is the 
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26 ballots were cast at the Board of elections and not in a precinct.  The 

location of where the voter was when he cast his ballot is irrelevant.  The 

voter cast a ballot in a precinct, regardless of where the voter stands when 

voting.  The equal protection claim analyses the Board’s actions in response 

to investigating miscast ballots due to poll worker error.  The cause of the 

error does not need to be equal – it is the search for and response to finding 

the error that must be equal.  A voter who miscast her ballot in the wrong 

precinct in a fire hall because the poll worker sent her to the wrong table, or 

the voter who miscast his ballot at the Board of Elections because the staffer 

misidentified his correct precinct each deserve to have their ballots count.  

The Board cannot choose to accept, remake, and count the ballot of the voter 

who came to the board office to vote and reject the ballot of the voter who 

went to her polling place to vote when both ballots were miscast due to poll 

worker error. 

 Another difference Williams attempts to identify between the 26 

ballots and the 849, is the scope of the Board’s investigation prior to 

determining poll worker error.  Williams argues all 849 provisional ballots 

were reviewed for poll worker error because the envelopes were reviewed.  

All 26 accepted ballot envelopes were also reviewed for poll worker error.  

Thus, he argues, they were treated the same.  This distinction is one of form 
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over substance.  The scope of the Board’s investigation was obviously 

minimal for the 26 since the error was found at the first place the Board 

looked: on the envelopes.  In other cases of investigating poll worker error 

the Board looked beyond the envelopes and to the poll book notes, help desk 

notes, or other information available to the Board.  Williams’ attempt to 

recast the equal protection debate by claiming that so long as the Board took 

the same inadequate acts – looking only at the envelope – then there can be 

no equal protection violation.  This celebrates form over substance and 

creates a classification designed solely to reach his desired result.  The Equal 

Protection violation found by the district court and correctly reiterated by the 

motion panel is that the Board treated provisional ballots that were cast in 

the wrong precinct differently.  The Board determined that some ballots 

were miscast due to poll worker error and counted them.  Other ballots cast 

in the wrong precinct were not counted and the role of poll worker error was 

ignored.   

 Williams also argues that Ohio law does not permit counting 

provisional ballots cast in the wrong precinct.  Brief, pp. 37-43.  However, 

Williams’ argument ignores the equal protection jurisprudence, as 

established in the NEOCH case.  When equal protection requires an 

otherwise miscast ballot be counted the Board of Election may count the 
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ballot.  The NEOCH consent decree states that “voters will not be deprived 

of their fundamental right to vote because of failures by poll workers to 

follow Ohio law.”  R. No. 8-1, Consent Decree, p. 9.   

 Williams also argues that there is no equal protection violation when 

the state has a rational basis for treating ballots differently.  This statement 

of the law is incorrect.  Williams cites to Burdick v. Takushi, 504 U.S. 428 

(1992) for support.  However, Burdick restates the Anderson v. Celebreeze, 

460 U.S. 780, 789 (1983) elections balancing test, which applies to due 

process and First Amendment claims made against state election laws.  This 

test is discussed more fully below in the section of due process and is 

inapplicable with regard to the equal protection argument.  Furthermore, 

Williams cites no authority for his claim that rational basis review is 

appropriate in this case. 

 Williams concludes his equal protection argument stating Plaintiff has 

not produced a “shred of evidence” that a single one of the 849 ballots were 

cast in the wrong precinct due to poll worker error.  Brief, p. 55.  At the 

preliminary injunction stage, the only evidence Plaintiff submitted was the 

circumstantial evidence that the 286 ballots cast in the right location/ wrong 

precinct was due to poll worker error since the poll worker has a duty to 

direct the voter to the correct precinct.  Since the preliminary injunction 
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hearing, the Board has begun its investigation into poll worker error.  At a 

permanent injunction hearing Plaintiff will be able to submit transcripts of 

the poll worker interviews where poll workers, under oath, admitted they 

directed voters to the wrong precincts.  Such evidence, however, is not 

before this court at this time.4 

 Finally, contrary to Amicus Curiae Ohio Republican Party’s argument 

(Amicus Brief, p. 11) there is no requirement that Plaintiff show intentional 

discrimination when asserting an equal protection claim.  A section 1983 

action contains “no independent state of mind requirement.”  Brunner, 548 

F. 3d at 476.  Arbitrary and disparate treatment can violate the Equal 

Protection Clause.  Id. 

 For the foregoing reasons it is clear Plaintiff has shown a likelihood of 

success on the merits of the equal protection claim.   

2.  Due Process 
 

Williams argues Plaintiff did not articulate a due process claim.  Brief, pp. 

55-56.  The district court declined to rule on the due process claim.  Plaintiff 

articulated the claim in the Complaint and Motion for TRO.   

                                                 
4 The transcripts are public records and Plaintiff can submit them to the 
Court if requested. 
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 The concept of “liberty” assured by the Due Process Clause of the 

Fourteenth Amendment embraces those rights and freedoms that are “so 

rooted in the traditions and conscience of our people as to be ranked as 

fundamental.”  Palko v. Connecticut, 302 U.S. 319, 325 (1937)(Cardozo, J.).  

Since 1886 the right to vote has been a fundamental right, “preservative of 

all rights.” Yick Wo v. Hopkins, 118 U.S. 356, 370, 6 S.Ct. 1064 (1886).  See 

also, United States v. Classic, 313 U.S. 299, 315, 61 S.Ct. 1031(1941) 

(recognizing the right of qualified voters to cast ballots and have them 

counted).   

 Ordinarily, state laws which impinge upon such fundamental liberties 

are automatically subject to strict judicial scrutiny.  Shapiro v. Thompson, 

394 U.S. 618, 658 (1969).  The Supreme Court has recognized, however, 

that “as a practical matter, there must be a substantial regulation of elections 

if they are to be fair and honest and if some sort of order, rather than chaos, 

is to accompany the democratic processes.”  Storer v. Brown, 415 U.S. 724, 

730 (1974).  For this reason, the Court has adopted a special balancing test 

for evaluating due process claims against state election laws, all of which 

inevitably affect the fundamental rights of political parties, candidates, and 

voters: 

[A court] must first consider the character and magnitude of the 
asserted injury to the rights protected by the First and Fourteenth 
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Amendments that the plaintiff seeks to vindicate.  It then must identify 
and evaluate the precise interests put forward by the State as 
justifications for the burden imposed by its rule.  In passing judgment, 
the Court must not only determine the legitimacy and strength of each 
of those interests; it also must consider the extent to which those 
interests make it necessary to burden the plaintiff's rights. 

 
Anderson v. Celebrezze, 460 U.S. 780, 789 (1983).  

 Under this test, the level of scrutiny varies on a sliding scale with the 

extent of the asserted injury.  When, at the low end of that scale, the law 

“imposes only ‘reasonable, nondiscriminatory restrictions’ upon the First 

and Fourteenth Amendment rights of voters, ‘the State’s important 

regulatory interests are generally sufficient to justify’ the restrictions.”  

Burdick v. Takushi, 504 U.S. 428, 434 (1992) (quoting Anderson, 460 U.S. 

at 788-89, n.9).  But when the law places “severe” burdens on the rights of 

political parties, candidates or voters, “the regulation must be ‘narrowly 

drawn to advance a state interest of compelling importance.’” Id. at 434 

(quoting Norman v. Reed, 502 U.S. 279, 289 (1992)). 

 The Board’s arbitrary provisional balloting process places a heavy 

burden on a provisional voter’s right to have her vote count.  It also places a 

heavy burden on Plaintiff Hunter’s right to have all qualified votes counted 

in this close election.  The Board’s practice of investigating some 

provisional ballots for poll worker error and then counting them if the error 

is found completely disenfranchises the provisional voters whose ballots are 
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not reviewed for poll worker error and not counted.  The Board’s interests 

are not narrowly tailored.  The Board of Elections can articulate two 

interests: first, it has an interest in counting provisional ballots that would 

otherwise be rejected due to some fault caused by poll worker error (e.g., 

giving voter ballot from wrong precinct, sending some voters in the right 

polling location to the wrong table, indicating contrary information that a 

voter presented identification but still needed to bring identification to the 

Board, etc.).  Second, the Board wants to prohibit voter fraud (e.g., voter not 

providing identification, voter not registered to vote in precinct).  The Board 

may also argue it has an interest in complying with state law that prohibits 

counting a provisional ballot cast in the wrong precinct.  However, that 

interest, even if compelling, is not narrowly tailored in this case to allow all 

provisional ballots cast in the right location, wrong precinct due to poll 

worker error to count.  The Board investigated ballots cast in the wrong 

precinct at Board headquarters downtown and determined there was poll 

worker error and counted those votes.  The Board investigated the NEOCH 

ballots and determined there was no poll worker error and counted those 

votes.  This shows that the Board is capable of narrowly tailoring its 

interests by investigating its sources of information for poll worker error.  
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The Board did not do this in all cases where it rejected provisional ballots.  

Thus, Plaintiff has shown a likelihood of success on her due process claim. 

E. District Court Correctly Found Plaintiff Would Suffer 
Irreparable Harm Absent an Injunction and the Injunction 
is in the Public Interest 

 
 The district court found that Plaintiff: 

 will suffer irreparable harm if the provisional ballots that were 
not counted also were the result of “clear poll worker error” that 
was undiscovered because Defendants declined to investigate 
the issue, and if those uncounted ballots tip the scale in 
Plaintiff’s favor making her the winner of the race. 

 
R. No. 13, Order, p. 8.  Williams argues that Plaintiff will not suffer 

irreparable harm, because, after the recount, an elections contest could be 

filed.  Brief, pp. 58-59.  An elections contest is not an adequate remedy at 

law.  At issue in this case is the very fairness of the count.  She has a right to 

fair count that complies with basic notions of equal protection and due 

process.  An election contest is appropriate where there are individual errors 

but this case involves an easily identifiable systemic error.  Moreover, an 

election contest must be financed by the candidate and is beyond the reach 

of Ms. Hunter who has limited means.  Finally, an elections contest takes too 

long.  One of the factors that has long been considered in evaluating the 

adequacy of a legal remedy is the speediness of alternatives.  See, Harris 

Stanley Coal & Land Co. v. Chesapeake & O. Ry. Co., 154 F.2d 450, 453 
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(6th Cir. 1946) (“It has been well said that the legal remedy must [. . .] be 

plain, speedy and adequate”) (emphasis added); See Mora v. U.S., 955 F.2d 

156, 159-160 (2nd Cir. 1992) (quoting U.S. v. Martinson, 809 F.2d 1364, 

1368 (2nd Cir. 1987)) (“[A] separate civil action, is inadequate in light of the 

time and expense involved, particularly where the court considering the 

motion already has jurisdiction over the matter”). 

 An elections contest petition can be filed 10 days after the results of 

the recount have been announced.  There are no deadlines for when a contest 

must be decided.  The statutory deadlines are subject to postponement for 

good cause.  O.R.C. § 3515.10.  The contest result can be appealed to the 

Ohio Supreme Court, causing an even longer delay.  In addition, the 

contestee must post a bond and pay all the costs if she loses the contest.  

O.R.C. § 3515.09.  If a recount is involved in the contest, the costs increase.  

O.R.C. § 3515.13.  For these reasons, an elections contest is not an adequate 

remedy at law available to Ms. Hunter. 

 Furthermore, Plaintiff Hunter has suffered injury by the delay.  The 

Ohio Supreme Court denied her admittance to the “new judge” training that 

started this week.  The Court has a policy of only allowing the “certified” 

winner to attend.  Unlike Mr. Williams, who is a public employee, Ms. 

Hunter has a private law practice to wind down if she is declared the winner.  
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The sooner the investigation, the count of provisional ballots, the recount, 

and the amended certification are accomplished, the sooner Ms. Hunter can 

be prepared to serve as judge.  The district court, the Board, and the 

Secretary of State have set out a clear path to get this work done on a fair 

basis.  Ms. Hunter will be irreparably harmed unless this work gets done.   

The injunction is in the public interest.  Williams is fighting for the right not 

to count ballots that the Board determines to be miscast due to poll worker 

error.  The public has a keen interest in Hamilton County Board of Elections 

fairly treating all voters and ensure that all qualified ballots are counted.  

There has been much publicity and a dramatic increase in public attendance 

at Board meetings.  If Tracie Hunter wins the race she will be the first 

African American to serve on the juvenile court.  Halting the process now 

would cause voters who were treated disparately to lose complete 

confidence in the electoral process. 

 Over 10,500 provisional ballots were cast in Hamilton County this 

election.  Those voters, and all future provisional voters, need to know that 

the Board of Elections will treat their ballots equally.   

F. This Court Does Not Need to Guide the Board in 
Implementing the District Court Order 

 
 Williams states that the district court “has failed to give any 

meaningful guidance to the Board regarding the details of any investigation” 
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and seeks guidance from this Court.  Brief, p. 60.  If the Board needed 

guidance from the district court on how to implement the injunction, the 

Board could have sought it.  The Board has not sought any guidance.  See 

Docket Sheet.  Williams argues that this Court should limit the scope of the 

Board’s investigation to exclude interviewing poll workers.  If an 

investigation is to happen, Williams seeks the same investigation the Board 

did for poll worker error related to the NEOCH consent decree.  Brief, pp. 

60-61.  This argument ignores the Secretary of State Directive on how to 

investigate poll worker error under the NEOCH consent decree.  Directive 

2010-79 directed all Boards to search for poll worker error by contacting 

poll workers.  Referenced in Appellant’s Brief, p. 29 (attached hereto as 

Addendum).5  This argument was made before the Ohio Secretary of State 

issued Directive 2010-87 on December 17, 2010 guiding the Board in its 

investigation (see addendum).  There is no need for this Court to intervene in 

the Board’s investigation or narrow the scope of the injunction order. 

VII.   CONCLUSION 

 For the foregoing reasons, Plaintiff-Appellee Tracie Hunter 

respectfully requests that this Court affirm the district court’s injunction and 

                                                 
5 The directive can be found in the public record at: 
http://www.sos.state.oh.us/SOS/elections/Directives/2010Directives.aspx  
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allow the Board of Elections to complete its investigation and include in its 

count any additional provisional ballots cast in the wrong precinct that 

miscast due to poll worker error. 

Respectfully submitted, 
/s/ Jennifer L. Branch 
Jennifer L. Branch (0038893) 
Trial Attorney for Plaintiff - Appellee 
Alphonse A. Gerhardstein (0032053) 
Attorney for Plaintiff - Appellee 
GERHARDSTEIN & BRANCH CO. LPA 
432 Walnut Street, Suite 400 
Cincinnati, Ohio 45202 
(513) 621-9100 
Fax: (513) 345-5543 
agerhardstein@gbfirm.com  
jbranch@gbfirm.com   
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DESIGNATION OF RELEVANT DISTRICT COURT DOCUMENTS 
 

Description of Item Docket  
Record 
Number 

Complaint R. No. 1 
Secretary of State Directive 2010-74 (Ex. A to 
Complaint) 

R. No. 1-2 

Transcript of Board of Elections Meeting November 16, 
2010 (Ex. B to Complaint) 

R. No. 1-3 

NEOCH Consent Decree R. No. 8-1 
Order Granting in Part Motion for Preliminary Injunction R. No. 13 
TRO/PI Hearing Transcript November 22, 2010 R. No. 18 
Hamilton County Board of Elections Meeting December 
3, 2010 Transcript 

R. No. 20-2 

Hamilton County Board of Elections Poll Worker 
Comprehensive Manual 

R. No. 20-5 

Hamilton County Board of Elections Poll Worker 
Precinct Guide 

R. No. 20-6 

Minutes of Boards of Elections for Lucas, Seneca, 
Williams, and Trumbull counties 

R. No. 20-7 

Hamilton County Board of Elections Poll Worker Quick 
Guide 

R. No. 20-9 
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ADDENDUM  
 

 
1. Ohio Secretary of State Directive to Hamilton County Board of 

Elections dated December 17, 2010, Directive 2010-87. 
 
2. Ohio Secretary of State Directive to Hamilton County Board of 

Elections dated November 30, 2010, Directive 2010-79. 
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JENNIFER BRUNNER
OHIO SECRETARY OF STATE

180 EAST BROAD STREET, 16TH FLOOR

COLUMBUS, OHIO 43215 USA

TEL: 1-877-767-6446 FAX: 1-614~644-0649

WWW.50S.STAT£.OH.US

DIRECTIVE 2010-87
December 17, 2010

TO: HAMILTON COUNTY BOARD OF ELECTIONS
MEMBERS, DIRECTOR, AND DEPUTY DIRECTOR

RE: Steps that the Hamilton County Board of Elections Must Take as Part of the Investigation
of 849 Provisional Ballots as Ordered by Judge Dlott

This Directive pro\~des specific steps that the Hamilton County Board of Elections ("the Board")
is hereby directed to take in order to conduct the investigation ordered by Chief Judge Susan
Dlott in Hunter v. Hamilton Cty Bd. ofElectiolls, S.D. Ohio Case No. 1:1O-CV-00820, on
November 22, 2010. Judge Dlott's order includes the following language on page 8: "To
prevent irreparable harm to Plaintiff, Defendant is hereby ordered to examine all 849 faulty
pro~sional ballots for poll worker errol' and, if such error is found, count the ballot as part of the
mandatory recount." Moreover, Judge Dlott ordered the Board to begin its investigation
"immediately." fd. at 9.

Examining the quoted language, the Board's investigation ordered by Judge Dlott has two
components: 1) examining the 849 pl'O~sionalballots cast in the incorrect precinct to
determine whether they were cast in the incorrect precinct due to poll worker errol'; and 2) if
poll worker errol' is found to be the cause of the provisional ballot being cast in the incorrect
precinct to count the ballot. As I explained in Directive 2010-80, page 2, the scope of Judge
Dlott's order is not limited to pro\~sional ballots cast by persons using the last four digits of their
Social Security number only. Additionally, Judge Dlott's order is not limited to pro~sional

ballots cast in the wrong precinct but correct polling location, (or in the terms used by the
Board, the correct polling location but "~'ong table), but to the existence of poll worker errol' in
general regarding the casting of prO\~sionalballots.

Although I prm~ously pro\~ded specific guidance to the Board in the form of Directives 2010-79
and 2010-80 and Ad\~sory2010-08, to aid the Board in conducting the investigation and in
determining whether poll worker error occurred, the Board has been unable to reach consensus
on all the specific steps to be taken to complete the investigation ordered by Judge Dlott.
According to Director Sally J. Krisel, there are currently six tie votes that occurred at the Board's
December 9 and 11 meetings related to this investigation. The disagreement by the Board
regarding the specific steps to take as part of the investigation calls into question whether the
Board is compl)~ng with Judge Dlott's order to begin its investigation "immediately.'"

Under R.C. 3501.U(X), the Board must submit tie votes to the Secretary of State "not later than
fourteen days after the tie vote or disagreement." The 14'h day after December 9 is December 23,

'In an e-mail dated December 15, 2010, Director Krise! informed my office that the Board has issued
subpoenas to approximately 215 poll workers to appear and give testimony on December 16 and '7, 2010,

but bad weather has apparently hampered the ability of these poll workers to appear pursuant to the
subpoenas.

$ "

Case: 10-4481   Document: 006110823039   Filed: 12/21/2010   Page: 46



Directive 2010-87 Hamilton Counly Investigation of PrO\~sional Ballots Page 2 of 3

and the fourteenth day after December 11 is December 25. Both of those dates fall in the middle
of the Christmas holiday season when many people take time off work to spend with their
families. Moreover, the Hamilton Counly Juvenile Court judgeship at issue has a term
commencing date of January 1, 2011. If the Board does not submit its arguments to my office
until the last possible date, then the investigation ordered by Judge Dlott may not be completed
until after the commencing date for the new Juvenile Court judge's term. That is an
unacceptable course of action. The citizens of Hamilton Counly in general and, specifically, the
juveniles who are incarcerated and awaiting court hearings and the \~ctims involved, should not
have their legal proceedings delayed because the Board cannot proceed ,,~th an orderly
investigation or with an investigation that is unhampered by tie votes at every procedural
juncture.

Elections officials perform best when they focus on process and not outcome. Process in this
instance includes speed, and the purpose of this directive is to foster a thorough but expeditious
investigation of the matter, bringing it to closure timely with the commencement of the new
judicial term. It is important for the public in Hamilton County that a judge be in place for the
start of the new term, January 1, 2011, who is able to begin the duties of office according to an
accurate and transparent vote count that comports with legal requirements. In this instance,
those legal requirements include Judge Dlolt's Order, the statutes of Ohio and the directives of
the Secretary of State.

At the Board's December 9, 2010 meeting, Board Chair Alex Triantafilou stated on the record
that there was no reason to expedite the Board's tie vote submission: "The law says we have 14
days. I think it would be partisan for us to decide to move this along because the Secretary of
State might be of one party or another."2 While Board Chair Triantafilou believes that
expediting the submission of the tie votes to the Secretary of State would amount to
partisanship, so does the metaphorical dragging of feet to resolve this matter. Using process to
affect outcome based on matters external to the election involved (change of state
administrations) shakes the confidence of voters in a free, fair, open and honest election
process. Moreover, the affective "fallout" is not just for the voters and the candidates, but also
for the juvenile accused, the \~ctims and the families involved. What is critical here has nothing
to do with the impending change of Secretary of State Administration on January 10,2011; the
critical issue is that delay, oMuscation and obstructionism denies the citizens of Hamilton
County the benefit of having a new Juvenile Court judge in place on JanualY 1, 2011, creating
attendant problems with court administration. The judiciary is not a place where politics should
hold sway, especially when it comes to matters affecting juveniles and their families.

Therefore, consistent with my authority under R.C. 3501.05(B) and (C) to issue instructions by
directives for the proper method of conducting elections, the Board is hereby directed to take the
following steps to complete its investigation ordered by Judge Dlott and in the time frame listed
below:

1) As provided in Directive 2010-80 and Advisory 2010-08, identify all poll workers in the
precincts in which the 849 provisional ballots at issue were cast, and issue a subpoena to
each of them to give testimony. The subpoenas must be issued no later than the close of
business on December 20, 2010 to any poll worker not previously subpoenaed. The
inten~ews of poll workers subpoenaed must be completed no later than December 23,
2010.

'Transcript of the Board's December 9, 20 to meeting at 56.

Case: 10-4481   Document: 006110823039   Filed: 12/21/2010   Page: 47



Directive 2010-87 Hamilton County Investigation of Provisional Ballots Page 3 of 3

2) As provided in Advisory 2010-08, the Board must issue questionnaires by mail and/or e­
mail no later than close of business on December 20,2010, to all the poll workers who
served in the precincts in which the 849 provisional ballots at issue were cast who have
not yet appeared in-person to give testimony. The questions asked in the questionnaire
should be the same questions that the Board asked poll workers during the in-person
interviews on December 16 and 17. The poll workers must be given two (2) calendar days
to complete and e-mail or post mark their response to the questionnaire to avoid having
to appear to give testimony as provided in the subpoenas.

3) As provided in Advisory 2010-08, the Board must review all documents from the
precincts in which the 849 provisional ballots at issue were cast to determine whether
there are any indications of poll worker error. This review must be completed no later
than December 27, 2010.

4) The Board must schedule a board meeting no later than December 28, 2010 to review
the results of the interviews with poll workers, the questionnaires returned by poll
workers, and the documents from the identified precincts and to determine whether
there is evidence that poll worker error caused any of the 849 provisional ballots at issue
to be cast in the wrong precinct.

5) Any of the 849 provisional ballots for which there is evidence that poll worker error
caused the voter to cast the ballot in the wrong precinct shall be counted as provided in
Judge Dlott's order.

6) Any additional tie votes of the Board that arise regarding the investigation ordered by
Judge Dlott and pursuant to the directives issued in regard to this matter must be
submitted to the Secretary of State, along with supporting arguments or statements,
,\~thin 48 hours of the tie vote in order to permit this matter to be resolved for the
Juvenile Court Judge determined to be elected to timely take office.

7) Any and all currently unresolved tie votes of the Board must be submitted to the
Secretary of State, along with supporting arguments or statements by electronic delivery
no later than the close of business on December 21, 2010. If the members of the board
believe any such tie votes are moot as a result ofthis Directive they may so state with
their submission.

8) Alternatively, the Board may meet on December 21, 2010 and revote any currently
unresolved tie votes to resolve according to the procedures provided in this and previous
directives regarding this judicial election.

Ifyou have questions about this Directive, please contact Elections Attorney Oyango Snell or
General Counsel Brian Shinn at 614-466-2585.

Sincerely,

Jennifer Brunner
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5) Thevotercasthis or herprovisionalballot in thewrongprecinct,but in thecorrect
polling place,for reasonsattributableto poll workererror;

6) Thevoterdid not completeor properlycompleteand/orsign theprovisionalballot
applicationfor reasonsattributableto poll workererror; or

7) Thepoll workerdid not completeor properlycompleteand/orsign theprovisionalballot
applicationwitnessline and/orthe provisionalballot affirmationform, exceptfor
reasonspermittedby thegoverningstatutes.

Examplesof Evidenceof Poll Worker Error for Which Provisional Ballots May Not
beRejected

A. PROVISIONAL BALLOT AFFIRMATION STATEMENT: Oneexampleof thetypeof poll
workererrorcontemplatedundertheNEOCI-I consentdecreeoccurswhenavoterfails
to sign theprovisionalballot affirmationstatementportionof SOSForm 12-B,but the
poll workercompletesandsignstheverificationstatementportionof SOSForm12-B
indicatingthatthevoterhascompletedtheaffirmationandwithout indicatingthatthe
voterdeclinedto completetheaffirmation.If this occurs,the board of elections
should, either in writing, with written responsefrom the poll worker, or at a
public meetingofthe board, question the poll workers in that precinct to
determinewhether they followed the board's instructions for completing
the verification statement,both asto the specificballot in questionand in
generalon Election Day. Wherea poll worker'sresponseindicatesthatheor shedid
not properlycompletetheverificationstatement,that responseandthecompletedpoll
workerverificationstatement,takentogether,provideobjectiveevidenceof poll worker
errorin that thepoll workerdid not ensurethat thevoterhadcompletedtheaffirmation
beforethepoll workerfilled out theverificationstatementportion of SOSForm12-B. If
theboardfinds thatpoll workererrorof this natureexisted,it shallnot rejectthe
provisionalballot, unlessothervalid reasonsfor rejectionexist,andtheboardshall
countthevotesfor all racesandissuesfor which theelectorwaseligible to vote.

B. RIGHT POLLING LOCATION, WRONGPRECINCT:Anotherexampleof poll worker
erroris wheretheprovisionalballot affirmationenvelope(SOSForm12-B) contains
notationsindicatingthatapoll workerdirectedthevoter to thewrong precinctat a
polling locationcontainingmultiple precincts.Becauseit is a poll worker'sduty to ensure
that thevoter is directedto thecorrectprecinct,thesenotationsprovideobjective
evidencethat thepoll workerdid not properlyor to the fullest extentrequiredcarryout
his or herElectionDay duties. Similarly, if a board ofelectionsf'mds multiple
provisional ballots voted in the correct polling location but wrong precinct,
it should, either in writing, with "vritten responsesfrom the poll workers, or
at a public meetingof theboard, questionthe poll workers in that polling
location to determinewhether they followed the board's instructions for
ensuringthat voterswere directed to the correct precinct. Iftheboard finds
that poll worker error of this nature existed,it shall not reject the
provisional ballot, unlessother valid reasonsfor rejection exist, and the
board shall count the votesfor all racesand issuesfor which the electorwas
eligible to vote.

C. Failureof a poll workerto completeandsignthe"ElectionOfficial Verification
Statement"portionof SOSForm12-B is clearevidenceof poll workererrorbecause
electionofficials arerequiredby R.C. 3505.182 to completethis information.If the
boardfinds thatpoll workererrorof this natureexisted,it shall not rejectthe provisional
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ballot, unless other valid reasons for rejection exist, and the board shall count the votes
for all races and issues for which the elector was eligible to vote,

II. OBJECfIVE CIUTERIA FOR DETERMINING POLL WORKER ERROR

As a general maUer, poll worker error occurs when a poll worker acts contrary to or fails to
comply ~\~th federal or Ohio law or directive issued by the Secretmy of State. Poll workers have
a duty to follow federal and state election laws, the directives of the Secretary of State and the
rules, instructions and policies explicitly outlined in the Poll Worker Manual.

In determining whether poll worker error occurred, a board of elections should apply the
following criteria:

1) Did the poll worker carry out his/her duties in accordance ~\~th directives and federal
and state law?

2) Did the poll worker adhere to the procedures/guidelines outlined in the Poll Worker
Manual regarding provisional voting? For example, did the poll worker properly do the
following:

• Check-in each voter'? Review the Supplemental Voter List in the back of the
Signature Poll Book to find the voter's name (if applicable)?

• Check the Precinct Voting Location Guide pursuant to R.C. 3505,181(E)(2), also
known as the Precinct Street Directory, to verify if the voter's current address is
in, or out of, the precinct?

• Examine the ID provided by the voter to determine if it is a valid form of ID?

III. ADDITIONAL STEPS TO DETERMINE V ALIDrIY

In accordance with the federal court's decision in NEOCH and Directives 2010-73 and 2010-74,
the Hamilton County Board of Elections is hereby ordered to take additional steps to determine
whether the provisional ballots that were cast by voters using the last four digits of their Social
Security number as identification were improperly rejected for any reason stated in Section Iof
this Directive or as a result of poll worker error. The board must take the follm\~ngsteps during
its investigation:

1) Identify the precincts where the provisional ballots that were cast by voters using the last
four digits of their Social Security number as identification were cast and all of the poll
workers for each of those precincts;

2) Determine which of the provisional ballots in question were cast in the correct polling
location but wrong precinct;

3) By applying the criteria outlined above in Section III of this Directive, the board should
contact each poll worker to determine whether they followed the board's instructions for
ensuring that voters were directed to the correct precinct.

If the Hamilton County Board of Elections determines through its investigation that any of the
provisional ballots cast by voters using the last four digits oftheir Social Security number as
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identification were improperly rejected or as a result of poll worker error, then those ballots
should be counted.

Ifyou have questions about this directive or the consent decree, please contact the elections
attorney assigned to your county at 614-466-2585.

Sincerely,

Jennifer Brunner

Case: 10-4481   Document: 006110823039   Filed: 12/21/2010   Page: 52


